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Memo 
To: 

All Boards of Directors, All Boards of Managers & Managing Agents  
From:

eric M. Goidel, Esq.
RE: 

Discrimination Based Upon Attention Deficit Hyperactivity Disorder/Sleep Disorder 
DATE: 

April 17, 2017
In what is perhaps one of the most bizarre decisions related to reasonable accommodations, the Appellate Division Second Judicial Department affirmed a decision of the Queens County Supreme Court reversing a determination of the New York State Division of Human Rights (NYSDHR) dismissing a complaint upon a finding of no probable cause to believe that a landlord had engaged in unlawful discriminatory practice.  In the Matter of Steinberg-Fisher (“Fisher”) v. North Shore Towers Apts., Inc. (“NST”) 2017 NY Slip Op 02799 decided on April 12, 2017, the Appellate Division found that Fisher’s attention deficit hyperactivity disorder coupled with a sleep disorder should have required that NST make a reasonable accommodation varying its alteration policy which required that apartment alterations be completed within 90 days of commencement.  While there was no dispute that Fisher suffered from a disability, the NYSDHR made a finding that there was no probable cause to believe that NST engaged in an unlawful discriminatory practice.  The NYSDHR found that the request for an accommodation was not reasonable because Fisher refused to agree to any time limitation and that existing renovations in Fisher’s apartment had been ongoing since 2003.    
Fisher commenced an Article 78 proceeding seeking judicial review of the NYSDHR decision.  The Supreme Court granted the petition finding that the decision of the NYSDHR was arbitrary and capricious.  The case was remanded to the NYSDHR for further proceedings.  NST appealed from that decision.  

The Appellate Division found that Fisher had made some offer of a time limitation which NST rejected out of hand.  While the court found that alterations approved in 2003 had not yet been completed, no detriment was established by NST.  The Appellate Division also observed that NST offered no evidence which rebutted the Fisher’s contention that the work still to be performed was nonstructural and would not disturb other residents of NST.  Significantly, the Appellate Division rejected NST’s contention that it was entitled to protection under the Business Judgment Rule.  The Appellate Division held that “decision making tainted by discriminatory considerations is not protected by the Business Judgment Rule”.  

What is interesting to note about this case is that the NYSDHR gave a rare victory to a landlord, only to have it taken away by two courts which typically give great weight and deference to agencies which have an expertise in evaluating discrimination claims.  There are several takeaways from this case as follows: 1) the bar continues to be lowered as to what conduct on the part of a landlord when rejecting a request for reasonable accommodation will pass the probable cause test for discrimination; and 2) had the landlord not been so strident in its policy, but made some minimal accommodation, the case might have turned out otherwise. 

Accordingly, where a cooperative or condominium board is presented with a request for a reasonable accommodation, provided that the shareholder or unit owner properly documents the need, boards should at least try to make some accommodation.  While it is still possible that an agency or a court might find that the accommodation was insufficient, the action of the board in making an effort will in many cases result in the agency or the court fashioning a more accommodating remedy but avoid the imposition of civil penalties for discrimination.
Should any board or managing agent have any questions concerning this ruling or any other issues regarding reasonable accommodations, please contact Eric M. Goidel, Esq. at (212) 431-1300, ext 438.
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